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The pre-hearing conference came to
order at 9:00 a.m. in Room TW-A363 of 445 12"
Street, SW, Washington, DC.

BEFORE:

RICHARD L. SIPPEL,
Administrative Law Judge
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P-R-O-C~-E-E-D-I-N-G-S
8:59 a.m.

ADMIN. JUDGE SIPPEL: Pre-hearing
conference in the matter of David Titus, new
counsel having appeared in this case.

Let me ask counsel to identify
themselves please for the record.

MR. LYON: Your Honor, George Lyon
with Lukas, Nace, Gutierrez & Sachs for Mr.
Titus.

ADMIN. JUDGE SIPPEL: Good
morning, Mr. Lyon. And you're local. Isn’'t
that correct?

MR. LYON: That 1s correct.

ADMIN. JUDGE SIPPEL: And on
behalf of the Bureau?

MR. SCHONMAN: Good morning, Your
Honor. Gary Schonman and William Knowles-
Kellett on behalf of the Chief Enforcement
Bureau.

ADMIN. JUDGE SIPPEL: Thank you.

The first order on my agenda is the reciprocal
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disclosure order. Has that been resolved?

MR. LYON: I think we’ve come to
an agreement that the Bureau has disclosed
what they needed to disclose, and we’ve
disclosed what we need to disclose.

MR. SCHONMAN: Yes.

MR. LYON: So no ruling is
necessary, Your Honor.

ADMIN. JUDGE SIPPEL: Okay. I can
treat that as moot and indicate accordingly.

Okay. Yesterday, I issued a
motion for fabrication. Everybody can see
that.

MR. SCHONMAN: Yes, Sir.

ADMIN. JUDGE SIPPEL: And we don’t
have to spend any more time with that. Okay.
Now the only other thing I have today are
dates. And I have them ready to go.

Is there anything else that
anybody wanted to discuss this morning?

MR. SCHONMAN: No, sir. I think -
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MR. LYON: No, Your Honor.
MR. SCHONMAN: -- the dates are
the only -- the last remaining item.

ADMIN. JUDGE SIPPEL: Okay. All

right. That Jjust makes me feel sort of
comfortable. Everything seems to be all
wrapped up as far as discovery goes -- not

wrapped up but in the sense that you know
where you’re going and how you’re going to get
there, and all you need to know is a train
schedule. Let’s see what I can do.

The first day would be four -- no,
that can’'t be right. The first day would be
the fifth -- well, I'm going to go backwards.
No, let me -- I'm sorry. I’'ve got a numbering
system here, but it doesn’t jive with dates.

The first item would Dbe 14
December would be the date for the submission
of the expert’s statement, which would include
a summary of facts and his opinion. You can
use as a guide Rule 26(b) of the Federal

Rules. That should be all that’s necessary.
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Well, that will be all that’s necessary. If
it’s a full disclosure in accordance with that
rule, the bureau should be in fine shape to go
forward.

January and February, I'm not
going to set any dates, except for a schedule
to be filed by January 8th. That’s for
depositions. That'’s the time for depositions.
Not the whole month of February, because we
have a cut-off date, but January and February
will be the deposition period.

January 8th, I want the parties to
give me a schedule -- just a schedule of the
depositions -- who’s going to be deposed and
when, and I guess a brief statement as to what
the party is going to be deposed on. The
subject matter -- very brief. Just a cursory
description.

Okay. The third date would be 22
February. And that’s on a Friday. And that
would be the conclusion of all discovery. And

by that I mean, there’d be nothing more
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initiated. If there’s a few clean-up items
that the documents are coming but they haven’t
arrived yet, or that kind of thing, I'm not
going to press you on. But don‘t initiate any
more discovery without my authorization after
22 February.

3 March, which is a Monday, would
be the exchanges of the case-in-chief, and a
short trial brief. I will set forth in the
order what’s to go in the trial brief.

Basically it’s like a bench memo
just simply informing me as to exactly where
your case 1is going and also citing any
authorities I should be aware of both on
substantive issues and on any procedural or
evidentiary issues that you can foresee coming
up .

The next category would be on the
notification for cross examination. On 10
March, which is a Monday, each side will
exchange the witnesses for cross exam that you

intend to call.
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There really should be a filing on
that, but the main thing I'm asking you to
rely on 1is e-mail. Be sure that there’s
timely e-mailing. And all this is by 12:00
Noon.

In other words, by 12:00 Noon,
each side should know who the other side is
calling for cross examination -- 10 March,
which is a Monday.

On 12 March, which is a Wednesday
-- again at 12:00 Noon -- any opposition to
any witness.

And then on 14 March, which is a
Friday, reply to any objections by 12:00 Noon.

MR. LYON: What was that last
date?

ADMIN. JUDGE SIPPEL: 14 March,
which is a Friday. And that would be to reply
to the objection or the opposition.

Now what’s left out in here 1is
will there be any witnesses that vyou

anticipate would be under subpoena? Is it too
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early to tell me?

MR. LYON: Your Honor, I think
it’s too early to tell. I can’t think of any
adverse witnesses that we would intend to call
at this time.

ADMIN. JUDGE SIPPEL: Okay.

MR. LYON: If it comes down to it
that I anticipate asking for a subpoena, I
certainly will get it to you as soon as
possible.

ADMIN. JUDGE SIPPEL: All right.
Well, I will use that 22 February date as the
date, unless a witness walks away from you or
something at the last minute. But generally
that would be the conclusion of discovery date
that will control on that.

If vou need a subpoena, get it to
me before the 22nd on a testifying witness.
That will probably come out in the event there
was a subpoena needed in connection with a
deposition. I suppose that would be the best

flag on that.
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MR. LYON: The only complication I
can think of is in the event that the Bureau

calls for one of my witnesses for <cross

examination -- and which I may not have
anticipated -- and at the time that I ask a
witness, the witness tells me well, my

employer 1s going to require a subpoena.
That’s the only possible --

ADMIN. JUDGE SIPPEL: A pro forma
kind of subpoena. All right.

Well, I'1l1l Jjust 1let that one
loose, I mean it sounds like you just -- just
to keep 1t in mind that --

MR. SCHONMAN: But, Your Honor,
under that scenario though, you would not know
until you notice for cross examination who you
may need a subpoena for. "You" meaning Mr.
Lyon.

So the February 22nd deadline for
requesting subpoenas --

ADMIN. JUDGE SIPPEL: No. 22
February is conclusion of discovery.
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MR. SCHONMAN: Right. I thought

you indicated -- I guess I’'m mistaken.
ADMIN. JUDGE SIPPEL: Well, I'm
saying that would be a -- not a cut-off date,

but that would be the target date to have any
subpoenas. I will say I can’t control this
situation.

MR. SCHONMAN : But Mr. Lyon
wouldn’t know who he may need a subpoena for
until at the earliest March 10, which is the
notification of witnesses for Cross
examination date.

ADMIN. JUDGE SIPPEL: Right. But
I'm expecting he could have a pretty good
idea.

MR. LYON: I’'d probably ask you as
well. And, again, I don‘'t expect this to be
much of a contentious hearing.

MR. SCHONMAN: I agree with that.

ADMIN. JUDGE SIPPEL: I'm just
going to leave that open.

MR. SCHONMAN: Okay.
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ADMIN. JUDGE SIPPEL: So where am
I left with? Okay, I‘ve got the three dates
on the witness notification, the last date
being 15 April. I apologize for that, it
being tax day. But I don’‘t know how to
cushion that.

If I put it before the 15th of
April, that’s the rush to get the tax returns
completed. And if it’s after 15 April, it’'s
going to shorten the week. So I’'m open. 1Is
that going to be a problem for anybody?

MR. LYON: It will not be a
problem for me, Your Honor.

MR. SCHONMAN: Neither for the
Bureau.

ADMIN. JUDGE SIPPEL: Neither of
the Bureau Counsel? Okay. I'll set it for
the 15th of April. I may be the one that has
the problem, but that’s my problem.

Okay. That’s all that I have.
For my purposes, 1t was worth having the

formal conference on this so I could meet
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counsel for Mr. Titus -- Mr. Lyon.

And I Jjust never know what to
anticipate when we start coming to settling --
setting dates, and if there’s any -- got to be
any back and forth, this is the place to do
it.

So anyway, if there’s nothing
else, I'm going to conclude this conference.
And we’ll just go our ways. All right? Very
well.

The conference is concluded. And
this case is set for hearing on 15 April. And
we’'re in adjournment until that date.

Thank you very much.

MR. LYON: Thank you, Your Honor.

MR. SCHONMAN: Thank vyou.

(Whereupon, at 9:09 a.m., the

hearing was adjourned.)
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